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ELECTRONICALLY DELIVERED VIA REGULATIONS.GOV 
 
Seema Verma, Administrator 
Centers for Medicare & Medicaid Services 
Department of Health and Human Services 
Attention:  CMS-2406-P2 
Mail Stop C4-26-05 
7500 Security Blvd. 
Baltimore, MD  21244-1850 
 

RE: Medicaid Program; Methods for Assuring Access to Covered Medicaid Services-
Rescission (CMS–2406–P2) 

Dear Administrator Verma:  
 
The American Association for Home Care (AAHomecare), the national trade association 
representing the home medical equipment industry, appreciates the opportunity to comment 
on the above-captioned proposed rule (Proposed Rule).  AAHomecare writes in opposition of 
the proposed rescission of 42 C.F.R. § 447.203(b), (c) and (d) as described in the Proposed Rule 
and urges the agency to withdraw it.  Although we understand concerns over regulatory burden 
expressed by state Medicaid agencies, we are deeply concerned that the Proposed Rule will 
negatively impact safety-net providers and reduce access to medically necessary services by 
some of the most vulnerable patient populations. 
 
The Access Monitoring Review Plan Regulation Was Intended to Address the Lack of Private 
Enforcement Of Section 1902(a)(30)(A) of the Social Security Act 

CMS begins its discussion of 42 C.F.R. § 447.203 by describing section 1902(a)(30)(A) of the 
Social Security Act (the Act).  As CMS points out, section 1902(a)(30)(A) of the Act, also known 
as the “equal access provision,” requires that state plans for medical assistance assure that 
payments under the plan are “sufficient to enlist enough providers so that care and services 
under the plan are available under the plan at least to the extent that such care and services 
are available to the general population.”   
 
What CMS omits from its discussion, however, is the fact that the ability of health care 
providers and Medicaid beneficiaries to enforce state compliance with the equal access 
provision has been eroded to the point of irrelevance over the past 30 years.  In 1990, the 
Supreme Court ruled that the then-existing Boren Amendment at section 1902(a)(13)(A) of the 
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Social Security Act – which at the time contained language that is virtually identical to today’s 
section 1902(a)(30)(A) – was enforceable in the federal court system through the use of the 
Federal Civil Rights Statute.  See Wilder Virginia Hospital Association, 496 U.S. 498 (1990).  But 
over the succeeding three decades, the Wilder decision has gradually been eroded.  Today, 
virtually every appellate court in the United States agrees that section 1902(a)(30)(A) is not 
enforceable via the federal courts.  See Douglas v. Independent Living Center of Southern 
California, 565 U.S. 606, 617 (2012) (Roberts, C.J. dissenting) (noting that this is the law “in 
virtually every … circuit”) (citing Sanchez v. Johnson, 416 F.3d 1051 (9th Cir. 2005) (“[T]he 
flexible, administrative standards embodied in [§ 1902(a)(30)(A)] do not reflect a Congressional 
intent to provide a private right of action for their violation”)).  See also Long-Term Care 
Pharmacy Alliance v. Ferguson, 362 F.3d 50 (1st Cir. 2014).  And in Armstrong v. Exceptional 
Child Center, 575 U.S. ___, 135 S. Ct. 1378 (2015), the Supreme Court ruled that section 
1902(a)(30)(A) is not enforceable in the federal court system via the Supremacy Clause of 
United States Constitution, Art. VI. Para. 2.   
 
The equal access provision’s history in federal courts bears directly on the importance of CMS’ 
promulgation of the access monitoring review plan (AMRP) regulation.  The Armstrong decision 
prompted CMS to propose the current access monitoring review plan regulation that CMS now 
proposes to effectively repeal, see 80 Fed. Reg. 67576, 67577 – 78 (Nov. 2, 2015) and 81 Fed. 
Reg. 21479 (Apr. 12, 2016).  Thus, if CMS is successful in rescinding the regulation, section 
1902(a)(30)(A) is completely unenforceable by providers and beneficiaries that are affected by 
the inadequacy of state Medicaid reimbursement rates. 
 
It is of course true, as CMS notes, that “states would still be obligated by the statute to ensure 
Medicaid payment rates are sufficient to enlist enough providers to assure that beneficiary 
access to covered care and services” are adequately available under the state plan. 84 Fed. Reg. 
at 33724.  But CMS neglects to mention that this “obligation” is effectively unenforceable if 
states do not provide adequate information to CMS for the agency to be able to assess the 
adequacy of access to services by Medicaid beneficiaries. CMS enforcement through the access 
monitoring review plan is the only means of ensuring compliance with § 1902(a)(30)(A), and we 
urge the agency to maintain this requirement to protect beneficiary access to care.  
 
The AMRP Is an Important Oversight Mechanism to Ensure Compliance with the Statute 

Absent the current monitoring requirement, AAHomecare fails to see how CMS will ensure 
consistent enforcement of § 1902(a)(30)(A) across the United States and that the rights of 
beneficiaries to equal access to services will be protected.  Contrary to the assertion that 
underlies the proposed rule, the AMRP does not eliminate or even hinder a state’s ability to 
administer its plan for medical assistance.  The AMRP is simply providing oversight into how 
states are assuring they have adequate rates and a program that ensures access.  If CMS is 
interested in achieving a reduction in regulatory burden, it could limit the number of years of 
tracking rate adjustments or benefit redesign to two years. 
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Absent the AMRP Requirement, CMS Will Have Insufficient Information to Enforce 
Compliance with the Equal Access Requirements 

If a state elects to change its rate structure or benefit design, it must submit a state plan 
amendment to CMS that describes the proposed changes.  Our experience, however, is that 
SPAs typically contain only basic, general language that do not give CMS sufficient information 
to describe the effect of the proposed rate change or benefit design.  Although CMS notes that 
it will, concurrently with issuance of a final rule, issue guidance to states about the types of 
information that it must maintain to ensure compliance with the equal access requirements, 
the fact of the matter is that the SPA is the operative legal document that is submitted to CMS.  
And CMS does not “approve” a SPA; rather, a SPA is deemed approved if it is not rejected.  42 
C.F.R § 430.16(a)(1).  Accordingly, we do not think that, absent the AMRP, CMS will have 
enough information to effectively enforce the equal access requirements of the statute. 
 
The Ongoing Transition to Managed Care is Not an Appropriate Reason to Effectively Excuse 
Compliance with Section 1902(a)(30)(A) of the Act 

CMS spends much time in the Proposed Rule suggesting that the current AMRP requirement is 
unnecessary because much of the Medicaid population receives benefits through managed 
care.  Indeed, the prevalence of managed care in Medicaid was the reasoning that CMS 
articulated for its earlier March 23, 2018 proposed rule to exempt states with 85% managed 
care penetration from many of the requirements of 42 C.F.R. § 447.203.   
 
But even assuming, for the sake of argument, that Medicaid managed care plans adequately 
compensate providers and adequately ensure access to services, there is still a role for fee-for-
service (FFS) Medicaid even for managed care enrollees.  First, the majority of Medicaid 
spending still occurs in the fee-for-service program because individuals enrolled in FFS 
constitute the highest-need beneficiaries in the program.1 This is in spite of Medicaid payments 
already being notoriously low.2  Second, according to MACPAC, over 40 percent of Medicaid 
beneficiaries receive at least some, if not all, care through the FFS system.3   In part this is 
because if a managed care plan excludes a benefit that constitutes medical assistance from 
coverage, the state plan must provide that benefit through the fee-for-service program.  42 
C.F.R. § 438.206(a).  Thus, MCO plans need specific oversight by the state Medicaid program to 
ensure the federal dollars being spent on this program give patients access to care.  Medical 
loss ratio tracking, in and of itself, does not ensure access to care for the MCO plans. 

 

1 Rosenbaum S. “The Medicaid Access Proposed Rule Would Undermine Access, Not Promote It.” Health Affairs 
(April 2, 2018). 
2 On average, Medicaid paid just 72% of what Medicare paid in 2016. Zuckerman S, Skopec L, Epstein M. “Medicaid 
Physician Fees after the ACA Primary Care Fee Bump,” Urban Institute (March 2017). 
3 Sommers A. “Final Rule for Assuring Access in Fee-for-Service Medicaid,” MACPAC (December 10, 2015). 
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Assessing Rate Reductions by a Flat Percentage Amount Does Not Adequately Reflect the 
Effect that those Rate Reductions Would Have on Access to Services  

In the Proposed Rule, CMS states that it has abandoned the concept of exempting from the 
AMRP proposed rate reductions that are less than a specified threshold (4% per service 
category).  84 Fed. Reg. at 33723.  Although CMS states that it believes those thresholds were 
supportable, it has decided “not to finalize the proposed exemptions.”  We agree with CMS’s 
decision to abandon this proposal.  In the case of home medical equipment, any percentage 
“safe harbor” could negatively impact patients who rely on these services because home 
medical equipment is such a small percentage of a state’s overall Medicaid budget.  Depending 
upon how broadly a state defined the “service category” into which home medical equipment is 
placed, a 4% reduction could be devastating to patients.  We agree with the agency’s decision 
to abandon this proposal. 
 
T-MSIS Data is Not Transparent and Should Not Be a Data Source Unless and Until it is 
Publicly Available  

In the Proposed Rule, CMS notes that the public was generally supportive of standardized 
access measures across states and delivery systems in response to a request for information 
(RFI) that the agency issued in 2015.  84 Fed. Reg. at 33724.  CMS never advanced this concept 
because the agency did not have “the necessary data at the federal level to move forward with 
developing such measures.”  Id.  Now, according to CMS, the availability of data via the 
Transformed Medicaid Statistical Information System (T-MSIS) gives the agency access to more 
robust data such that CMS can “better understand[ ] … how such data can be used to monitor 
access in Medicaid.”  Id.   

While T-MSIS may be helpful for CMS to better monitor access in Medicaid, as a statistical tool 
it is not helpful to the public because T-MSIS data is not available to the public.  If CMS intends 
to move forward with using T-MSIS to monitor access in Medicaid, we recommend that the 
data that resides in that system be made available to the public, either as a matter of right or 
via Freedom of Information Act (FOIA) requests. 
 
CMS Should Institute a Complaint Process if it Chooses to Move Forward with the Proposed 
Rescission of the AMRP Regulation 

To reiterate what we have said earlier, AAHomecare opposes the proposed regulation.  If, 
however, CMS moves forward with its proposal to rescind 42 C.F.R. § 447.203(b) – (d), at the 
very least, there should be a process for the public (Medicaid beneficiaries, their caregivers and 
their providers) to complain to CMS if a state’s proposed rate reductions or modifications to 
benefit design could potentially violate section 1902(a)(30)(A).  This is the very least that CMS 
could do, in light of the fact that state violations of the equal access requirement cannot be 
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challenged in the federal court system.  The Supreme Court, in Douglas v. Independent Living 
Centers of Southern California, 565 U.S. 606, 614 (2012), observed that aggrieved beneficiaries 
or providers may have a cause of action against CMS under the Administrative Procedure Act 
(APA) for approving a state plan amendment that violates § 1902(a)(30)(A).  Surely, CMS would 
find it more preferable to establish a complaint process for aggrieved parties to challenge state 
action than to be hauled into court each time a state imposes a rate reduction or a change in 
benefit design in its Medicaid program. 
 
Conclusion 

In conclusion, AAHomecare urges CMS to withdraw the proposed rescission of 42 C.F.R 
447.203(b) – (d) and retain the current language.  If CMS feels that it is compelled to reduce 
regulatory burden on states, there are other means of achieving that goal short of repealing the 
entire AMRP.  AAHomecare is concerned that, in light of the inability of beneficiaries and 
providers to challenge state compliance with § 1902(a)(30)(A) in the federal court system, 
rescission of the AMRP leaves beneficiaries and providers with little or no recourse to challenge 
state non-compliance with a duly-enacted federal statute. 
 
Sincerely, 
 

 

Thomas Ryan 
President & CEO 
American Association for Homecare 
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Tel: 202-372-0107 www.aahomecare.org 

Via Electronic Submission to: https://www.regulations.gov 

August 7, 2019 

Centers for Medicare & Medicaid Services  
Department of Health and Human Services 
Attention: CMS–1674–P  
P.O. Box 8010  
Baltimore, MD 21244–8010  

Re:  CMS Request for Information; Reducing Administrative Burden to put Patients over 
Paperwork (84 Fed. Reg. 27070, June 11, 2019, CMS-6082-NC, RIN-0938-ZB54) 

To Whom It May Concern: 

The American Association for Homecare (AAHomecare) is pleased to have the opportunity to submit 
comments on the above captioned Request for Information. AAHomecare is the national organization for 
the durable medical equipment, prosthetics, orthotics, and supplies (DMEPOS) industry, representing 
suppliers, manufacturers, and other stakeholders in the homecare community. Members provide medical 
equipment and supplies for patients outside of the hospital setting to continue to improve the 
management of patients with chronic conditions. Due to our unique position, we have a vested interest 
in improving policies and processes for the DMEPOS benefit under Medicare and Medicaid.  

In line with Center for Medicare and Medicaid Services’ (CMS’) effort to reduce administrative burden and 
improve patient care, we would like to take this opportunity to strongly encourage CMS to endorse e-
prescribing to the extent of making it mandatory. To help referring prescribers meet all of the Medicare 
documentation requirements, CMS should move towards requiring all electronic health record (EHR) 
systems to meet all of CMS’ documentation requirements for DMEPOS. In addition, documentation 
requirements specific to DMEPOS should be required to ensure hospitals, clinics and physician practices 
are incorporating these requirements into their daily practices. If properly implemented, EHRs can 
improve compliance, reduce burden, and enhance communication between all parties. The Clinical Data 
Elements (CDE) templates developed by CMS contain all of the data elements that should be required to 

https://www.regulations.gov/
https://www.regulations.gov/
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qualify a patient for specific DMEPOS. All other documentation requirements, such as face-to-face 
physician’s evaluations, laboratory results and CMNs should be eliminated. In developing additional 
templates for the EHRs, AAHomecare recommends that CMS collaborate with industry stakeholders. An 
effective EHR implementation can have a significant effect on reducing administrative burden and 
improving healthcare delivery. 

Below are several suggestions that CMS should consider that will reduce administrative burden. In this 
letter, we provided a summary of each issue, the related statute/regulation (as appropriate), and 
proposed solutions.  

 

PART 1: MEDICARE ISSUES  
 

1. Clinical Inference 
 

Improve Medicare policies and procedures by restoring contractors’ ability to use clinical inference.  

 

Summary:  

There are a number of documentation requirements that are burdensome and ineffective. Due to the 
prescriptive language of the regulations for DMEPOS equipment and supplies, auditing and processing 
contractors often overlook the intention of the regulation. Clinical inference is a term used to describe 
a practice that allows medical reviewers to use their expert medical knowledge to make judgments 
about medical necessity using information other than the records a provider or supplier submits to 
support a claim.1 Using clinical inference, medical professionals apply their training, experience and 
judgment to confirm medical necessity as they consider a beneficiary’s diagnosis, condition, history and 
other information like his or her Medicare claims history.2 The ban on the use of clinical inference during 
complex medical review has failed cost containment strategies, threatened the operational stability of 

                                                           
1 As a practical matter, medical reviewers, like all medical professionals, always make use of their training to make 
judgments about the documentation they review. But as Medicare medical review strategies, the use of clinical 
inference and clinical judgment refer to the ability for reviewers to draw inferences and make judgments from 
sources of information other than the documentation submitted by the provider or supplier to support the claim 
under review. Generally, in this paper we use the terms “clinical inference” and “clinical judgment” as terms of art 
unless the context indicates otherwise. 
2 An admittedly oversimplified example would be that of a contractor’s review of a claim for an immunosuppressive 
drug where all of the necessary elements for coverage have been documented in the submitted medical records, 
except evidence of a transplant surgery within a year of the prescription (a pre-Medicare Part D requirement). 
Allowing clinical inference and clinical judgment under this scenario would permit the reviewer to rely on the 
beneficiary’s Medicare claims history to confirm that the transplant surgery occurred within the window identified 
under Medicare policy. 
*Medicare generally distinguishes between institutional “providers” under Part A and Part B “suppliers,” including 
suppliers of durable medical equipment prosthetics, orthotics, and supplies (DMEPOS). We use these terms 
interchangeably in this paper, unless the context indicates otherwise. 
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many providers and suppliers, and placed the Medicare program at odds with beneficiaries and their 
physicians. 

This strategy has proved an ineffective use of Medicare’s administrative resources and appears to be 
unfairly shifting the cost of paying for Medicare covered items to providers, suppliers and beneficiaries. 
Having had nearly ten years of experience with the ban on clinical inference, we now know that it has 
contributed to an unprecedented backlog in the Medicare appeals process. 

 

Related Statute/Regulation/Policy: 

• OIG Report, “Independent Contractor’s Review of Fiscal Intermediary and Carrier Claims From 
the Fiscal Year 2008 Comprehensive Error Rate Testing Program,” (Sept. 2009, A-01-09-
00511) 

• Medicare Program Integrity Manual, Chapters 3 and 5 (Section 5.7) 

 

Proposed Solution: 

CMS should restore the use of clinical inference in the complex medical claims review process.  

 

2. Remove Burdensome Documentation Requirements and Allow for Beneficiary Choice 
 

Remove prescriptive documentation requirements that are ineffective in providing quality healthcare 
service to beneficiaries.  

 

Summary: 

Medicare’s overly burdensome documentation requirements have contributed to the congested audit 
and appeals system. For example, proof of delivery (POD) is one of the top denial reasons for DMEPOS 
claims. In many instances, the reason for the denial is because the POD is signed the day before the date 
of service that was billed on the claim, or the relationship of the person signing the delivery ticket is not 
listed. The intention of the POD is to establish the fact that the patient has received the equipment or 
supplies and many times auditing contractors deny a claim or uphold an appeal because of the 
prescriptive requirements in Local Coverage Determinations (LCDs), articles, and the Program Integrity 
Manual.  

Additionally, CMS should allow suppliers to submit other types of proof with an audit that demonstrates 
the beneficiary has received the goods or services. To assist with determining documentation 
requirements that need to be evaluated, CMS should track the volume and types of technical denials 
that are overturned at the Qualified Independent Contractor and Administrative Law Judge. 
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The 2018 CERT Supplemental Improper Payments Data states that 78.1% of the DME error rate is due 
to insufficient documentation.3 Overall, only 2.5% of improper payments for DMEPOS were due to 
medical necessity, which means the majority of improper payments are due to the documentation 
requirements, not because patients are receiving equipment or supplies that are not medically 
necessary.4 The report provided examples of insufficient documentation including: face-to-face, POD, 
and physician signature on orders. Although CMS has not yet published the 2018 CERT Improper 
Payments Report, in the 2016 report that stated similar figures to 2018, CERT acknowledged that 
meeting all of the detailed documentation requirements is a challenge due to the involvement of 
multiple parties.5 For the top three product categories with the highest improper payment rate, the 
majority of the improper payments were due to the ordering physician not meeting the documentation 
requirements.6 Because suppliers are fully dependent on the ordering physician to properly complete 
the written order and clinical documentation to meet Medicare’s requirements, Medicare should hold 
the ordering physician accountable rather than the supplier. 

The industry also sees that burdensome documentation requirements and the prescriptive nature of 
the regulations have limited patient choice. For example, many prescribing physicians choose to list two 
types of CPAP masks on an order to allow the beneficiary to have an opportunity to choose their 
preferred mask when they are fitted by the supplier. The decision on what CPAP mask will best fit a 
beneficiary is made at the time of setup with a supplier and patient. However, MACs have denied the 
entirety of audited claims for all PAP supplies when an order has more than one mask listed. Many 
times, the physician will write a dispensing order that states: “fit mask to comfort.” When a beneficiary 
chooses between a full-face mask and a nasal mask it is based on the comfort of the patient and their 
breathing patterns. For a patient to become compliant, it is critical that the supplier works with the 
beneficiary to make sure the mask they are using is most comfortable. This way the beneficiary will be 
more compliant with their therapy and prevent complications that could result from non-compliance. 
Furthermore, the supplier only submits one mask for payment. They are not seeking payment for two 
masks and therefore, there is no financial loss for the government. Requiring the patient to go to the 
physician each time there is a mask/supply change has caused delays in patient care, created additional 
paperwork, and has been an ineffective utilization of physicians’ time.  

 

Related Statute/Regulation: 

• 42 C.F.R. §424.57(c)(12), Medicare Program Integrity Manual (PIM) Section 5.8 

 

Proposed Solution: 

AAHomecare recommends that CMS evaluate policies that disproportionately contribute to the appeals 
backlog and adjust the language to meet the intent of the requirement by allowing for some flexibility. 

                                                           
3 U.S. Department of Health and Human Services. 2018 Medicare Fee-for-Service Supplemental Improper Payment 
Data.  
4 Id.  
5 U.S. Department of Health and Human Services. Medicare Fee-for-Service 2016 Improper Payments Report. 
6 Id. 
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In the case of POD, which is intended to prove a beneficiary has received equipment or supplies, CMS 
should allow the date of service to be flexible, so long as the date of service falls on or after the delivery 
date. CMS should also allow multiple accessories on a single order that is generated by a prescriber 
specific to CPAP and RAD. 

 

3. Advance Beneficiary Notices - ABNs 
 

Beneficiaries should be allowed to upgrade a piece of equipment or quantities of medical supplies 
using ABNs. The ABN should be extended to 13-months to mirror the capped rental period. 

 

Summary: 

Over the years, CMS has issued a series of guidances that has eroded beneficiaries’ access to items that 
have features or benefits beyond the “standard” item that meets the beneficiary’s medical need. When 
Congress passed the Balanced Budget Act of 1997, it was intended to allow beneficiaries to have access 
to upgraded items, but Medicare has eliminated any practical application of this law. As a result, 
suppliers who accept assignment must either restrict choice by limiting available products or they must 
stop accepting assignment on products altogether. Congress’ Conference Report accompanying the 
legislative language of the Balanced Budget Act of 1997, section 4551(c) clearly contemplated that an 
upgrade item would have “deluxe features” which the beneficiary would like “for added convenience 
or other purposes.” When CMS eliminated the ABN upgrade application within the same HCPCS for 
“premium quality services” as was intended by Congress, the original premise of the regulation was 
removed. 

For rental items, a single ABN is only valid for 12-months. This creates an administrative burden when 
ABNs are used for capped rental items. Capped rental has a 13-month rental period and because an 
ABN is valid for only 12-months, this results in suppliers needing to request an additional ABN for the 
last month of the rental. Not only is this burdensome to the supplier, but it is also burdensome to the 
beneficiary who has to understand and sign additional paperwork. To help remove this additional 
documentation requirement on suppliers and beneficiaries, CMS should extend the ABN to be valid for 
13 months.  

 

Related Statute/Regulation: 

• Section 1834(a)(19) of the Social Security Act, Medicare Claims Processing Manual, Chapter 30, 
section 50.8 

 

Proposed Solution: 

Allow for ABNs to be used to upgrade items within the same HCPCS code. Extend the ABN from 12 
months to 13 months to mirror the capped rental period.  
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4. Payment Authorization 
 

Add flexibility to the payment authorization policy requirement for monthly, non-assigned DME 
rentals.  

 

Summary: 

CMS amended the assignment of benefits (AOB) rules in 2005, clarifying that signed AOB forms are 
unnecessary for services furnished under mandatory assignment.7 But the Agency did not make 
corresponding amendments to rules requiring suppliers and providers to have signed payment 
authorizations before they bill Medicare. Suppliers and providers must obtain signed authorizations 
even for services that require mandatory assignment, losing efficiencies CMS intended to create.  

A signed payment authorization “in a supplier’s record” can be “effective indefinitely,” except for DME 
claims.8 For DME furnished and billed assigned, suppliers can get a “one-time” authorization that is good 
only for the rental period or sale of a specific DME item. The supplier still needs a new signed 
authorization whenever it furnishes another item to the beneficiary. In addition, suppliers submitting 
unassigned DME rental claims, must have a new signed authorization for every claim (each month of 
rental). 

Requiring suppliers to obtain more than one signed payment authorization for all the DME claims they 
submit for a beneficiary, whether billed assigned or unassigned, does not enhance program integrity. 
This extra step is a costly strain on suppliers’ efficiencies. Deliveries are suppliers’ largest cost center, 
including fleet costs, fuel and personnel.9,10 The requirement to get a new signed authorization every 
time they deliver another DME item to a beneficiary, or with every unassigned claim submission, 

                                                           
7 42 C.F.R. §424.55(c). 
8 42 C.F.R. §424.40(c) 
9 See Analysis of the Cost of Providing Durable Medical Equipment to the Medicare Population  
Measuring the Impact of Competitive Bidding, Dobson DaVanzo & Associates, LLC for AAHomecare (2016).  
10 The rules also burden beneficiaries who must sign redundant paperwork especially with respect to unassigned 
claims. 
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stretches out the home visit (or requires another trip back for unassigned claims), increasing suppliers’ 
costs.11,12,13 

 

Related Statute/Regulation/Policy: 

• Medicare Claims Processing Manual, Chapter 1 

 

Proposed Solution: 

Amend the payment authorization requirement for non-assigned claims to mirror that of assigned 
claims; requiring a one-time payment authorization. 

 

5. Modify Payment Categories 
 

Modify how items are categorized as inexpensive and routinely purchased and evaluate current 
HCPCS in the capped rental category that would be better suited to inexpensive and routinely 
purchased. 

 

Summary: 

There are several inconsistencies with the items included in Medicare’s DMEPOS “capped rental” 
category versus the “inexpensive and routinely purchased” category. More specifically, there are several 

                                                           
11 CMS recently responded to AAHomecare’s questions about suppliers’ recourse when a beneficiary refuses to sign 
a payment authorization but wants to keep equipment he received. The Agency said suppliers should obtain a 
“statement” from the beneficiary to that effect then bill the beneficiary directly. We respectfully challenge the 
assumption that a procedure requiring suppliers to obtain statements from beneficiaries saying they wish to keep 
the equipment but will not authorize claim submission is any less burdensome than requiring suppliers to obtain 
signed authorizations in the first place. As we noted, requiring beneficiaries to sign a new payment authorization 
for every unassigned claim the supplier submits for a beneficiary, is also time consuming and burdensome for 
beneficiaries. Asking the beneficiary to sign a “statement” as CMS has suggested is no less burdensome for 
beneficiaries as well.  
12 The Agency’s suggestion that obtaining a signed statement like the one described above overrides the need to 
have a signed authorization also calls into question the Agency’s program safeguard rationale for the rules. The 
availability of such a procedure undermines CMS’ argument that a beneficiary’s signature on a payment 
authorization for a DME claims protects Medicare from improper billing. Billing the beneficiary directly does not 
cure what would otherwise be improper billing. 
13 Consider also that CB reduces the pool of suppliers who serve beneficiaries in a CBA. Contract suppliers that offer 
more than one product line will likely provide several different DME items to the same beneficiary over the contract 
term. So, it makes sense for contract suppliers to have a one-time authorization from a beneficiary that is valid 
indefinitely. Note also that contract suppliers must accept assignment for all CB items they furnish in CBAs. 
Allowing a one-time signed authorization for billing all DME items a beneficiary receives lets contract suppliers 
realize the administrative efficiencies CMS intended to create under the AOB rules. 
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HCPCS codes that are included in the capped rental category, despite the fact that they qualify under 
the inexpensive/routinely purchased category of DME. These HCPCS codes meet the statutory definition 
for purchased DME because in all current Medicare fee schedules, the payment rate is less than $150, 
the threshold for the “inexpensive” prong of the purchased equipment category.14 As an example, CMS 
originally placed nebulizers in the inexpensive and routinely purchase category and then, many years 
ago, moved the HCPCS code to capped rental. However, reimbursement for nebulizers dropped sharply 
under the competitive bidding program (CBP). The average rental rates are $5.62, or roughly a $56.15 
purchase price of the equipment.15 Billing for these small amounts over a 13-month rental cycle raises 
suppliers’ costs unnecessarily. In addition, almost all commercial payers and Medicare Advantage plans 
purchase nebulizers on initial issue to a patient. 

Furthermore, there are inconsistencies with wheelchair accessories that have caused significant 
confusion for suppliers. As an example, there are two types of base wheelchairs: standard and complex. 
Standard wheelchairs are considered under the capped rental category while complex are not. 
However, accessories for these items are not categorized in the same category as the base and as a 
result, a beneficiary may be required to have parts of their wheelchair purchased and parts of their 
wheelchair rented. These differing payment rules for the paired accessories have caused a great burden 
on both suppliers and beneficiaries. To improve beneficiary access to needed wheelchair accessories, 
CMS should correct the payment rules for the accessories to follow the payment rule for the base 
wheelchair. Such adjustments will not only be beneficial for patients, but it will also simplify 
documentation requirements for prescribers and suppliers. 

 

Related Statute/Regulation: 

• 42 USC §1395m(a) 

 

Proposed Solution: 

CMS should update the financial threshold for inexpensive and routinely purchased and assign 
nebulizers to inexpensive and routinely purchased product category. CMS should simplify and correct 
the rules for capped rental. A thorough evaluation of the capped rental category should be conducted 
and appropriate HCPCS should be moved to the inexpensive and routinely purchased category. 

 

6. CMNs and DIFs 
 
Eliminate Certificates of Medical Necessity (CMNs) and DME Information Forms (DIFs) as they are no 
longer used to document medical necessity.  

 

                                                           
14 42 USC §1395m(a). 
15  National Contiguous United States Non-Rural January 2019 Fee Schedule Average for E0570 
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Summary:  

The CMN and DIF, which were developed as tools to document medical necessity, have been reduced 
to merely another administrative hurdle to claims payment. The time and resources necessary to obtain 
a properly completed CMN are significant because of the limitations placed on the completion of the 
documents. A supplier is prohibited by statute from completing Part B of the CMN, the section 
pertaining to medical necessity. Any supplier who completes a CMN or alters the CMN after the 
physician has signed it is subject to civil monetary penalties. The DIF is prepared by the supplier but 
since supplier-prepared records are not considered part of the medical record, the DIF does not support 
medical necessity and serves no other purpose. 

Not only is this process burdensome on the supplier and the physician, it ultimately affects beneficiary 
access to DMEPOS items as suppliers use time and resources to obtain paperwork that would otherwise 
be spent servicing beneficiaries. If the supplier does not produce additional documentation from the 
patient’s file, the MACs will deny the claim for lack of medical necessity and deny or recoup payment, 
even though the equipment has already been provided to the beneficiary pursuant to the order of the 
treating physician and the signed CMN. 

 

Related Statute/Regulation/Policy: 

• The Medicare National Coverage Determination 240.2 mentions the CMN, but there is no 
Medicare regulation requiring CMNs directly 

• Medicare Program Integrity Manual, 5.3.1—Completing a CMN or DIF 
• Medicare Claims Processing Manual, Chapter 20, Section 100.2 (CMNs) 
• CMN form (CMN CMS-484), (OMB approval #0938-0679). 

 

Proposed Solution: 

CMS should eliminate all CMNs and DIFs as they no longer serve the purpose for which they were 
created. Currently CMNs and DIFs are considered claims processing tools. CMS should alter claims 
processing requirements to eliminate them as they have done in the past with CPAP and hospital bed 
CMNs. 

 

7. Targeted Probe and Education (TPE) 
 

CMS should improve the transparency, consistency, and other program requirements in the TPE 
process. 

 

Summary:  
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Overall, the TPE audit program has improved the supplier experience by allowing a two-way 
communication between the supplier and DME MAC nurse reviewer. The program’s focus on 
communication and education has had a significant impact on the administrative burden. However, 
since the inception of the program in 2017, the industry continues to see areas for improvement in 
regard to transparency of the program, consistency of the reviews across the MACs, and other program 
operations. Below is a comprehensive list of areas of improvement to be considered related to DMEPOS 
specifically.  

a) Suppliers should not receive audits for multiple accessories used with the same device or for 
medical supplies in the same LCD. TPE audit should include all accessories within an LCD and 
claims with multiple items in the same LCD should be audited simultaneously.  

b) TPE audits on claims that have technical denials, such as same or similar and patient in part A 
stay should be removed from the audit sample and replaced with other submitted claims.  

c) Error rate calculations on TPE audits that include secondary claims should be based on 
estimated copay portion of the allowable that Medicare would have paid. An option might be 
to remove secondary claims from the audit and replace with other submitted claims that are 
primary. 

d) The DME MACs should provide more transparency on how the process works from initial call, 
letter and claim review. We have received many examples of letters suppliers have received 
where some claims are pulled in a TPE, but not the total 10. These audits remain open for many 
months and are still not closed or resolved. 

e) All suppliers should be audited under TPE. Currently, the same suppliers are being audited 
repeatedly, while there are many suppliers that have never received a TPE audit. Compliant 
suppliers who have passed a TPE audit and have had a year reprieve are immediately caught 
back up in the TPE cycle. TPE audits should occur in geographical areas so all suppliers that 
provide a certain HCPCS or group of HCPCS are audited at the same time. 

f) Now that CMS has data on providers and suppliers that have failed round 3, CMS should publish 
examples of what has happened to those that have failed round 3.  

g) CMS has indicated the nurse reviewer is to review claim by claim through the audit results to 
ensure the supplier is aware of all of the issues. However, supplier experience has shown a wide 
variance in what the DME MACs are doing.  

h) Suppliers have indicated that nurse reviewers are interpreting beyond the requirements of the 
LCD, policy articles, and PIM. The reviewers are making suggestions that do not exist under 
current requirements, and nurse reviewers at different DME MACs are interpreting the same 
requirements differently.  

i) Overturned appeals should be factored into the error rate. Appeals overturned at a minimum 
at the redetermination stage should require a recalculation of a suppliers’ TPE error rate. 

j) CMS should provide guidance to the DME MACs on curable errors. DME MACs are inconsistent 
in what is categorized as a curable error and inconsistently allowing 5 calendar days to respond 
to curable error requests. Industry recommends 10 business days to respond.  

k) There is inconsistency regarding Process Improvement Plans (PIPs). One DME MAC requires a 
PIP when a supplier passes a round of TPE. A PIP should only be required when a supplier fails 
a TPE round. 

 

Related Statute/Regulation: 
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• No statute or regulation currently defines/guides the TPE process; all sub-regulatory (see CMS 
TPE web site)  

 

Proposed Solution: 

CMS should work with industry stakeholders to ensure improvements to the TPE process are made. 

 

8. Prior Authorization  
 

CMS should expand the prior authorization program and ensure that prior authorized DMEPOS 
cannot be audited for medical necessity.  

 

Summary: 

An affirmative prior authorization for a DMEPOS item must be conclusive with respect to the medical 
necessity: 

- of the item for the beneficiary; 
- for all of the options, supplies, and accessories that may be used with the item; 
- and for repairs to the item approved. 

 

Although claims could be audited subsequently for technical issues such as POD, when a prior 
authorization is approved, suppliers should have the confidence that the medical necessity is met. 
Without such affirmation, the benefits of the prior authorization program to suppliers, providers, and 
beneficiaries are undermined. Prior authorizing a DMEPOS item requires an immense amount of 
paperwork upfront, and the benefit of this work is that all stakeholders have the confidence that the 
beneficiary’s item meets coverage criteria under Medicare.  

The prior authorization program should be expanded to include additional items of DMEPOS with the 
understanding that the time frame to issue authorization may need to be adjusted depending on 
medical need and the process must be electronic. 

 

Related Statute/Regulation: 

• 42 C.F.R. 414.234 
• CMS web site 
• CMS Prior Authorization Operational Guide 

 

Proposed Solution: 

https://www.cms.gov/research-statistics-data-and-systems/monitoring-programs/medicare-ffs-compliance-programs/medical-review/targeted-probe-and-educatetpe.html
https://www.cms.gov/research-statistics-data-and-systems/monitoring-programs/medicare-ffs-compliance-programs/medical-review/targeted-probe-and-educatetpe.html
https://www.cms.gov/research-statistics-data-and-systems/monitoring-programs/medicare-ffs-compliance-programs/medical-review/targeted-probe-and-educatetpe.html
https://www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-Programs/DMEPOS/Downloads/Operational-Guide-for-DMEPOS-PA-current.pdf
https://www.cms.gov/Research-Statistics-Data-and-Systems/Monitoring-Programs/Medicare-FFS-Compliance-Programs/DMEPOS/Downloads/Operational-Guide-for-DMEPOS-PA-current.pdf
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CMS to issue guidance to the DME MACs to not review for medical necessity on prior authorized 
items. CMS should expand the program beyond the current Master List and make the process 
electronic to ensure efficiency. 

 

9. HCPCS Improvements  
 

Expand HCPCS coding to ensure it accurately and effectively categorizes items. 

 

Summary: 

The current Healthcare Common Procedure Coding System (HCPCS) code set for DMEPOS is inadequate. 
There appears to be an institutional unwillingness to expand the HCPCS code set. This has resulted in a 
myriad of problems including: 

• Under-defined codes that contain too broad a range of products with a subjective code 
verification process. 

• Products that receive payment rates that are too low, or too high. 
• A disincentive to innovate. 
• A lack of new/appropriate codes for innovative technologies and enhancements. 

There are numerous HCPCS codes that do not represent a homogenous group of products but rather 
include a broad range of items from simple items to high-end complex items (such as HCPCS code E0955, 
a wheelchair headrest code which includes everything from “foam on a stick” to very complex head 
support systems and E0978, a positioning belt/safety belt/pelvic strap code which includes everything 
from very basic seat belts to complex pelvic support systems). The problem with grouping a wide range 
of technology under one code is that it fails to adequately recognize and reflect unique features, 
applications and benefits. Further, since the payment rate is established at the HCPCS code level, it 
inadequately compensates for more complex/costly items while potentially overcompensating 
simple/inexpensive items assigned to the same code. 

The lack of specifications and unwillingness to routinely enhance coding and code descriptors 
discourages manufacturers from developing product improvements and new products that could 
benefit the user clinically and/or functionally. Typically, HCPCS codes include minimum product 
specifications that a product must meet in order to use the associated code for billing. However, in many 
cases these specifications are very minimal and only reflect the materials and technology that existed 
at the point the code was created. Any function and form requirements established by the Pricing, Data 
Analysis and Coding (PDAC) contractor that goes beyond the full HCPCS code descriptions are subjective 
and the PDAC does not publish decisions for stakeholder feedback. 

CMS appears to display a strong aversion to expanding the HCPCS code set, as well as a concern about 
the impact additional HCPCS codes will have on the competitive bidding program. These concerns must 
be overcome and a more reasoned policy put in place that allows for more codes, along with more 
specifications in codes and coding that considers materials, durability, features and/or applications. 
There are many DME items that do not have a proper code. For example, Medicare has established 
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HCPCS codes for oversized/bariatric hospital beds, but no codes exist for bariatric sizes of full support 
surfaces that would be placed on such beds. CMS published an article reinforcing its unwillingness to 
recognize bariatric sized support surfaces, even though the design, materials, and costs associated with 
bariatric sized support surfaces would increase, just as it does for bed frames.16 

These issues ultimately punish beneficiaries who would greatly benefit from these enhanced goods and 
services. Medicare’s regulations encourage product offerings based on lowest cost rather than quality, 
durability, and effectiveness. As a result, Medicare beneficiaries may be less likely to receive advanced 
materials and technology. The broad grouping of HCPCS codes places premium products at a 
competitive disadvantage by assigning them to HCPCS codes that are inadequate and under reimbursed, 
while providing cheap products with a competitive advantage. CMS needs to expand HCPCS coding to 
ensure that each code represents a distinct, homogenous group of products and stop co-mingling 
disparate items. 

 

Related Statute/Regulation/Policy: 

• CMS Claims Processing Manual, IOM 100-4 

 

Proposed Solution: 

CMS needs to expand HCPCS coding to ensure that each code represents a distinct, homogenous group 
of products. 

 

10. Gap Fill Methodology 
 

Replace gap filling pricing methodology. 

 

Summary: 

Even if CMS were to act to address the problems that exist with the HCPCS coding system for DMEPOS, 
it cannot address the problems that exist unless the methodology for calculating payment rates (gap 
filling) is also reworked. The current gap fill method gives each product identified and assigned to a 
HCPCS code equal weight in the calculations. Each included product goes through the calculations to 
deflate its price back to 1987. Then the median price is identified amongst all of the included products. 
This single, median price is then re-inflated to calculate a current-year payment rate for the HCPCS code, 
and all products assigned to the code. The problems with this methodology include: 

                                                           
16 Noridian Healthcare Solutions. Correct Coding- Bariatric Pressure Reducing Support Surfaces. July 27, 2017. 
Retrieved from: https://med.noridianmedicare.com/web/jddme/policies/dmd-articles/correct-coding-bariatric-
pressure-reducing-support-surfaces  

https://med.noridianmedicare.com/web/jddme/policies/dmd-articles/correct-coding-bariatric-pressure-reducing-support-surfaces
https://med.noridianmedicare.com/web/jddme/policies/dmd-articles/correct-coding-bariatric-pressure-reducing-support-surfaces
https://med.noridianmedicare.com/web/jddme/policies/dmd-articles/correct-coding-bariatric-pressure-reducing-support-surfaces
https://med.noridianmedicare.com/web/jddme/policies/dmd-articles/correct-coding-bariatric-pressure-reducing-support-surfaces
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• Failure to recognize market demand and clinical preference in the calculations. For example, 
in considering the products assigned to a HCPCS code, one item may represent 30% of 
demand while another might not have any market demand. Yet, each is given an equal weight 
in identifying the median deflated price. To more fairly identify the median price, each item 
included should be weighted based on historic market demand.  

• The current method of deflating current year pricing to 1987 and then re-inflating to present 
day is likely to calculate payment rates that are too low. Further, if the current method is 
extended too far into the future it will return payment rates of “$0.00.” Since the gap fill 
methodology was adopted, CMS has applied deflation rate for each year back to 1987 but has 
omitted any inflation rate for years where DME payment rates were frozen (something not 
anticipated or considered when the method was created in the 1980s). In calculating current 
year payment rates for items that did not exist in 1987, it is inappropriate to apply a deflation 
rate for any year, unless an inflation rate for the same year is also applied. 

• The gap fill methodology, in combination with under-defined coding, creates a competitive 
advantage for providing the cheapest products assigned to a code which could reduce 
beneficiaries’ access to the goods and services that they need. 

CMS needs to replace the current gap filling methodology it utilizes to calculate the payment rate for 
new and updated HCPCS codes. The current methodology is out of date and insufficient. To develop a 
more robust reimbursement calculation procedure, CMS should collaborate with stakeholders to 
develop an alternative to this current methodology. 

 

Related Statute/Regulation/Policy: 

• Omnibus Budget Reconciliation Act of 1986 (PL 99-509) 
• CMS Claim Processing Manual, IOM 100-4 

 

Proposed Solution: 

CMS needs to replace the current gap filling methodology it utilizes to calculate the payment rate for 
new and updated HCPCS codes. To develop a more robust reimbursement calculation procedure, CMS 
should collaborate with stakeholders that could provide input to the process. 

 

11. Budget Neutrality 
 

The budget neutrality requirement imposed on the oxygen product category is improperly applied 
and should be removed.  

 

Summary: 
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As a result of CMS’ interpretation of the “budget neutrality” requirement in 1834(a)(9)(D)(ii) of the 
Social Security Act, the rates for oxygen concentrators (E1390) in non- competitive bidding areas (non-
CBAs) have been well below the regional competitive bidding rates from which they were derived. This 
outcome is inconsistent with the laws and regulations that govern Medicare reimbursement for oxygen 
and oxygen equipment. 

CMS adopted this offset in 2006 as part of a decision to pay more for “oxygen generating portable 
equipment” (OGPE) than it would for traditional portable equipment. In turn, CMS decreased the 
payment for stationary oxygen equipment. CMS reasoned the offset was necessary to keep changes in 
overall oxygen payments budget neutral, consistent with the statute authorizing Medicare to pay for 
different categories of oxygen equipment. It was designed to account for higher expenditures for OGPEs 
as more beneficiaries used that technology. 

By its terms, the regulation establishing the offset for E1390 concentrators applies to the unadjusted 
fee schedules under the fee schedule methodology mandated by Congress under §1834 (a) of the Social 
Security Act (SSA). In contrast, the 2017 fee schedules for concentrators in rural areas are based on 
information from CBPs under the methodology in 42 CFR § 414.210 (g). These two regulations, §414.226 
and §414.210(g), describe different reimbursement methodologies that do not overlap. Section 414.226 
applies to fee schedules based on suppliers’ reasonable charges from 1986 to 1987. Section 414.210 (g) 
applies to fee schedules based on regional average SPAs from competitive bidding areas (CBAs). 

In addition to the underlying different legal authorities, there is a strong policy rationale for making sure 
that payment rates in non-CBAs are higher than the SPAs, which are based on urban market dynamics 
that do not apply to non-CBAs. Any other result contradicts Congress’ original exclusion of areas that 
are rural and not densely populated. Moreover, it defies any logic to have the resulting fee schedule 
amounts in non-CBAs to be lower than CBA rates. Congress’ mandate in the 21st Century Cures law 
requiring CMS to consider the additional costs of serving beneficiaries in non-CBAs further underscores 
the notion that payment rates need to be higher in non-CBAs.  

 

Related Statute/Regulation: 

• SSA 1834(a)(9)  
• 42 C.F.R. §414.226(c)(6) 

 

Proposed Solution: 

Remove the budget neutrality offset applied to payment for oxygen items.  

 

12. Competitive Bidding Prices Applied to Complex Rehabilitation Therapy (CRT) Accessories   
 

CMS should not apply competitive bidding prices to accessories used with complex rehab (CR) manual 
wheelchairs. 
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Summary: 

In 2008, Congress excluded CRT power wheelchairs and accessories used with them from the 
competitive bidding program.17 At the time, CMS had not yet included any manual wheelchairs in the 
CBP, as a result, the exclusion did not explicitly state the exclusion CRT manual wheelchairs. CMS, 
however, followed the spirit of Congress’ exclusion mandate for CRT power wheelchairs and their 
accessories exclusion by not including CRT manual wheelchairs. On January 1, 2016, CMS began applying 
competitive bidding payment rates to accessories used with CRT manual wheelchairs when provided to 
beneficiaries residing in non-CBAs. In June 2017, CMS used its administrative authority to not apply CBP-
derived payment rates to accessories used with CRT power wheelchairs, when provided to beneficiaries 
residing in non-CBAs. Applying bidding pricing to accessories used with CRT manual wheelchairs 
drastically reduces reimbursement for these items and we believe it is contrary to Congressional intent 
as understood by CMS in 2010. Most importantly, the reduced payment rates create significant access 
problems for Medicare beneficiaries and other people with disabilities. 

 

Related Statute/Regulation: 

• Medicare Improvements for Patients and Providers Act of 2008 (PL-110-275) 
• 42 C.F.R. §414.210 
• CMS June 23, 2017 Frequently Asked Questions Frequently Asked Questions on Durable 

Medical Equipment, Prosthetics, Orthotics, and Supplies (DMEPOS) 2015 Medicare Payment 
Final Rules (CMS-1614-F)  

 

Proposed Solution: 

CMS can clarify under its current authority that the adjusted fee schedules do not apply to accessories 
used with CR wheelchairs. 

 

13. Power Seat Elevation Coverage  
 

Medicare should provide coverage for power seat elevation technology for beneficiaries with a 
medical need for a power wheelchair. 

 

Summary: 

Medicare does not cover power seat elevation technology on power wheelchairs because it has not 
believed the technology serves a “medical purpose.” Power seat elevation, when used on power 
wheelchairs, enables some people with disabilities to more fully participate in their mobility related 

                                                           
17 Public Law No: 110-275 (07/15/2008) 

https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/DMEPOSFeeSched/Downloads/2015-DMEPOS-FR-FAQs.pdf
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/DMEPOSFeeSched/Downloads/2015-DMEPOS-FR-FAQs.pdf
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/DMEPOSFeeSched/Downloads/2015-DMEPOS-FR-FAQs.pdf
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/DMEPOSFeeSched/Downloads/2015-DMEPOS-FR-FAQs.pdf
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/DMEPOSFeeSched/Downloads/2015-DMEPOS-FR-FAQs.pdf
https://www.cms.gov/Medicare/Medicare-Fee-for-Service-Payment/DMEPOSFeeSched/Downloads/2015-DMEPOS-FR-FAQs.pdf
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activities of daily living (MRADLs), by which coverage for the base wheelchair is rendered. The current 
position prohibits Medicare beneficiaries from having access to this enabling technology, as a 
replacement for loss of function, that is considered for coverage and payment by other insurers, 
including the Veterans Administration (VA) and state Medicaid programs. 

Medicare, through determinations made solely by its DME contractors, do not cover power seat 
elevation as a critical component to power wheelchairs because it does not fit within the DME benefit 
category because it is “not primarily used to serve a medical purpose” - one of the required prongs for 
coverage under the Medicare Part B DME benefit. As a result, Medicare beneficiaries do not have access 
to this medical technology even though it is assigned a HCPCS code (E2300). Seat elevation technology 
is considered for payment by other payers (e.g., state Medicaid programs, the VA, private insurance, 
etc.) who make their coverage decision based on a review of the medical documentation. 

 

Related Statute/Regulation: 

There is no regulation or statute that prohibits coverage of this critical component on a medically 
necessary power wheelchair. This is solely a Medicare/DME contractor interpretation issue. 

 

Proposed Solution: 

Medicare should provide coverage for power seat elevation technology when medically necessary for a 
beneficiary who meets the coverage requirements for a power wheelchair.  

 

PART 2: DUAL ELIGIBLES/MEDICAID ISSUES  
 

14. Inconsistencies with HCPCS Codes Amongst Payers 
 

There are inconsistencies with HCPCS codes amongst the payers. All payer types should recognize all 
codes. Payers should be required to deny non-covered or ineligible service with accurate denial 
codes.  

 

Summary: 

There are HCPCS code inconsistencies between Medicare, Medicaid, and other third-party payers (S 
and T HCPCS codes as an example). All payer types should recognize all codes and if not covered, deny 
with correct denial codes from Medicare FFS, Medicare Part C, Medicaid FFS, Medicaid managed care 
and other third-party payers. For example, incontinence products with T HCPCS codes are not covered 
by Medicare and the HCPCS codes are not recognized, but they are covered by Medicaid. Suppliers 
must bill an A code that is recognized by Medicare which they must then manually cross-walk to a T 
code to bill Medicaid. If a supplier attempts to bill Medicare with a T HCPCS code, it will reject on the 
front end and never be processed by Medicare. In addition, Medicare must deny with an appropriate 
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code for the Medicaid programs to make payment; this means a patient responsibility (PR) denial as 
opposed to a contractual obligation (CO) denial. When a Medicaid program sees a CO denial, they 
assume there is no patient liability and will not process and pay for the covered services.  

 

In many cases, Medicaid covers more equipment and supplies than Medicare. In this case Medicare 
does not recognize Medicaid covered codes. We believe all payers should acknowledge all HCPCS codes 
to allow other secondary payers to be able to process covered services for patients. 

 
Related Statute/Regulation: 

• Health Insurance Portability and Accountability Act (HIPAA, Pub. L. 104-191) 
 

Proposed Solution: 

Ensure all payers recognize all HCPCS codes so that coverage and denial codes can be consistent across 
the board.  

 

15. Medicaid Excessive Documentation Requirements  
 

State Medicaid programs should not require any additional documentation when Medicare is 
primary.  

 

Summary: 

State Medicaid programs should not require any additional documentation beyond what Medicare has 
required for dual eligible beneficiaries. Some state Medicaid programs require additional 
documentation beyond what Medicare requires when Medicare is the primary payer. Medicaid 
programs requiring additional documentation when they are secondary payers puts beneficiary access 
to timely service at risk. The Medicaid program should cover the secondary portion without requiring 
additional documentation or any specific forms.  

 

Proposed Solution: 

Encourage state Medicaid programs to be less restrictive in their documentation guidelines when they 
are the secondary payer to Medicare.  

 

16. Medicaid to Medicare Transition 
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When Medicaid beneficiaries become eligible for Medicare, they should be grandfathered in based 
on the state Medicaid coverage criteria. 

 

Summary: 

When a patient formerly covered by Medicaid becomes Medicare primary, services covered under 
Medicaid should be grandfathered in as meeting coverage criteria under Medicare. The requirement 
for patients to be re-qualified for equipment or medical supplies after already qualifying under a state’s 
Medicaid program is duplicative. Suppliers are forced to re-start the costly process of re-qualification 
even though the patient’s equipment and supplies were already proven medically necessary. This 
process is not only burdensome to suppliers but may create access issues for beneficiaries transitioning 
from Medicaid primary to Medicare primary.  

 

Proposed Solution: 

Allow Medicaid covered items and services to be grandfathered under Medicare when the patient 
becomes Medicare eligible. 

 

17. Medicaid Secondary Claims Processing 
 

Medicaid as a secondary payer should accept and process all secondary claims for dual eligible 
beneficiaries in the same manner as Medicare.  

 

Summary: 

Several state Medicaid programs process rental claims as daily claims with spanned dates, whereas 
Medicare processes rental claims monthly without a date span. When Medicare claims are 
automatically crossed over to Medicaid, there are issues with how a state Medicaid program processes 
the secondary claim. This requires suppliers to manually manipulate secondary claims to accommodate 
the state claims processing requirements. This is a labor-intensive process that is not necessary if 
Medicare has already approved the primary payment. By requiring state Medicaid programs to process 
secondary claims for dual eligible beneficiaries as they are received from Medicare, CMS will be reducing 
supplier burden and ensuring dual eligible patients have the same access to care across all states.  

 

Related Statute/Regulation/CMS Policy: 

• Medicare Secondary Payor (MSP) Manual (Pub. 100-05) 

 

Proposed Solution: 
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CMS should encourage state Medicaid programs to accept and process all secondary claims for dual 
eligible beneficiaries as Medicare has.  

 

18. Medicaid/Medicare Modifiers 
 

Medicaid programs must recognize all valid Medicare claim modifiers. 

 

Summary: 

Many Medicaid programs do not recognize Medicare required modifiers. This creates a problem for dual 
eligible patients when Medicare pays as primary and automatically crosses the secondary claim to 
Medicaid. For example, when a state Medicaid program does not recognize the KX modifier and 
Medicare processes a claim with the KX modifier, the Medicaid program may not process the secondary 
portion of the claim without manual manipulation of the claim by the supplier. This requires suppliers 
to manually manipulate secondary claims to accommodate the state claims processing requirements. 
This labor-intensive process is burdensome for suppliers and it can be eliminated byy requiring state 
Medicaid programs to process secondary claims for dual eligible beneficiaries as they are received from 
Medicare. By doing this, CMS will be reducing supplier burden and ensuring dual eligible patients have 
the same access to care across all states.  

 

Proposed Solution: 

CMS should encourage state Medicaid programs to recognize all Medicare required modifiers and pay 
secondary claims appropriately. 

 

 

19. Quantity Limitation 
 

Dual eligible patients experience access to care issues when a state Medicaid program allows a 
higher quantity of an item than Medicare.  

 

Summary: 

When a Medicaid program has a higher quantity limitation for specific HCPCS codes than Medicare, it is 
important that Medicare deny the excess quantity of that HCPCS code to allow the Medicaid program to 
pay for the additional allowed quantities that a dually eligible patient needs. For example, when 
Medicare only covers one unit of a urological supply per month and Medicaid allows two, if the treating 
practitioner prescribes two per month, then there needs to be an efficient way for this claim to be 
processed and paid by Medicare for one unit and then allow Medicaid to receive the secondary claim 
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electronically and pay for the second unit not allowed by Medicare. This would ensure dual eligible 
patients maintain access to the appropriately prescribed quantities that Medicaid allows, even when 
Medicaid is the secondary payer.  

Proposed Solution: 

Require Medicare contractors to deny the over quantity amounts appropriately and recommend the 
state Medicaid programs process the claims for the additional quantity for dually eligible patients.  

AAHomecare appreciates the opportunity to share the DMEPOS industry’s concerns and 
recommendations to reduce administrative burden. There are many opportunities for CMS to improve 
policies and procedures and we look forward to continuing the conversation with the Agency on the issues 
above. Please feel free to contact me to discuss in more detail.  

Sincerely, 

Kimberley S. Brummett, MBA  
Vice President for Regulatory Affairs 



241 18th St. South, Suite 500, Arlington, VA 22202 
Tel: 202-370-0107 fax: 202-835-8306 www.aahomecare.org 

 

 
Submitted via Electronic Mail: ErhardtM@gao.gov  
 

June 30, 2019 

 
Michael Erhardt 
Senior Analyst, Health Care Team 
US Government Accountability Office 
441 G St NW 
Washington, DC 20226 
 
 

Re: GAO Study on Disposable NPWT Devices 
 

Dear Mr. Erhardt:  

AAHomecare would like to reiterate our appreciation for allowing us to participate in an interview on 

disposable NPWT devices. As the national association representing the DMEPOS industry, we are 

uniquely capable to provide feedback on this issue. 

Post our interview, I wanted to provide a summary of our responses to the questions posed as well an 

attachment referenced by Jeff Johnson from Apria on previous discussions with the DME MACs on 

NPWT.   

Below is a written summary of our discussions per the question set you presented. 

1. Please discuss the history of and use of negative pressure wound therapy (NPWT) devices.  

a. Are they generally used to treat acute or chronic conditions? 

There are significant differences between durable and disposable NPWT devices. There needs to 

be a clear understanding of these differences as this will have a significant impact on wound 

healing and clinical outcomes.  

- Durable NPWT is configured with three components; device, canister and dressing kit. Each 
of these components are critical in the mechanics of the therapy. Durable NPWT is used to 
treat all wound types chronic and acute at varying depths. It is the standard of care for 
accelerating granulation tissue formation. 

o Therapy Unit - applies and monitors prescribed sub atmospheric pressure through a 
dual lumened system which applies negative pressure from 40-175 mmhg to the 
wound site. Additionally, can be configured for continuous or intermittent therapy. 
The therapy pump incorporates various alarms such as; blockage, pressure leak, 
canister full. 

mailto:ErhardtM@gao.gov
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o Canister – collects the offloaded exudate from the wound to prevent further 
degradation of the wound from maceration. Canister volume ranges from 600cc – 
150cc’s. 

o Dressings – durable NPWT utilizes dressing sets in which non-reticulated foam or 
gauze is placed within the wound deficit to promote granulation tissue formation. 
This acceleration of granulation tissue if a function of micro and macro strain with 
the foam/gauze interaction under pressure with the wound bed. 

- Disposable NPWT is configured with a small therapy unit and a topical peel and stick 
dressing. These products are indicated for the management for closed surgical incision site 
management like an absorbent foam dressing. 

o Therapy Unit -applies only one pressure either negative 80mmhg or 125mmhg with 
indications for use for closed surgical incisions, not for wound deficits. This is 
accomplished through a single lumen system and has limited alarms. 

o Dressing set – generally are peel and stick dressings which are placed on top of a 
surgical incision site to assist in the approximation of the incision. There is no foam 
or gauze placed in the wound for the acceleration of granulation tissue formation.   

b. What differentiates disposable and non-disposable NPWT devices? Are there conditions or 

clinical settings in which disposable devices may be more appropriate? 

As stated above – durable NPWT is used for the acceleration of granulation tissue formation 

with ALL wound types and depths. Disposable NPWT is indicated for Closed Surgical Site 

management and is topical like an advanced foam dressing. 

Lincare sometimes uses disposable pumps for indigent patients with small and shallow wounds, 

when we believe it will be difficult to get our pump returned at discharge.  This way we can 

mitigate the cost of losing the equipment.  This equipment is provided free of charge to patients 

due to indigent status. 

c. Are there different types of accessories for disposable and non-disposable NPWT devices? 

There is a wide array of dressings available for non-disposable NPWT devices, whereas 

disposable devices generally only have 1 or 2 choices.  Some of the specialty dressings available 

for traditional NPWT that are not available for disposable versions include; white foam, spiral 

kits, bridge kits, and silver foam. 

2. Beginning in January 2015, CMS established HCPCS codes 97607 and 97608 to pay for services 
associated with furnishing disposable NPWT devices. What types of providers are and are not 
allowed to bill using these codes?  

a. How, if at all, were providers and/or suppliers able to bill for disposable NPWT devices prior 

to the establishment of these codes? 

The DMEPOS industry has never been able to bill with the new codes established.  These CPT 

codes are not intended to be billed by DMEPOS suppliers who bill the four DME MACs. 

b. Are there providers that use disposable NPWT devices, but do not separately bill for services 

associated with the devices (such as payments for a single episode of care)?  
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AAH cannot answer whether HHAs provide these devices and do not bill for them.   There are 

some DMEPOS suppliers that provide them to indigent populations where the risk of losing a 

durable pump is too great.  However, most DMEPOS suppliers only supply the durable NPWT 

device.  

The DMEPOS benefit has always been only durable equipment and supplies.  As new technology 

is developed, the benefit must be expanded to allow for disposable technology.  Currently there 

is no distinct area where disposable devices fit.   They are not always part of an HHA episode of 

care or part of an outpatient visit.   As these devices come to market and can be considered in 

lieu of or a replacement of a durable device, they need to be considered under the same benefit 

category. 

3. Section 504 of the Consolidated Appropriations Act, 2016 established a separate payment for 

services related to furnishing disposable NPWT devices under Medicare’s home health benefit 

starting in January 2017. Do you have any insight about this change for separately covering the 

devices under the home health benefit, rather than as a part of the home health episode of care? 

When the 60-day episodic payment system was developed for home health, there was no 

consideration for the costs of disposable NPWT to be included.  Therefore, when Congress 

authorized the benefit, the costs were outside of the episodic rates already in place. 

a. When disposable NPWT devices are used in the home health setting, who is identifying the 

medical need for the device (i.e. the home health agency or a referring physician)? Who is 

making the determination whether to use a disposable or non-disposable device? 

The referring prescriber typically determines the device type.  HHA nurses or DMEPOS suppliers 

may recommend NPWT (durable or disposable) based on the wound size or history.   

In some geographic regions disposable NPWT devices are heavily marketed causing increased 

use, even when not clinically indicated.  Many times re-education is needed with referring 

physicians to help them understand why a disposable device isn’t the best option for their 

patient, or may not work at all.  Stronger clinical guidelines are needed to help prevent patients 

from being prescribed these devices when their wound necessitates a non-disposable device. 

b. To what extent were home health agencies furnishing disposable NPWT devices prior to 

January 2017? How were they reimbursed for the items?   

As AAHomecare does not represent the home health community, we cannot provide an answer. 

c. Why did the legislation provide separate coverage for furnishing disposable NPWT devices, 

but not other disposable devices? 

AAHomecare in unaware of why only NPWT device was considered.   HHS needs to develop a 

broad program to create an environment to recognize and reimburse appropriately for new 

technology.    There is currently an issue already when a new advancement is created by a 

manufacturer and the new process due to CURES requirement to create/change a NCD or LCD 

requires up to a year.   

d. Are there other devices covered in a similar manner under the home health benefit? 
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As AAHomecare does not represent the home health community, we cannot provide an 
answer. 

4. The Act specifies that the payment amount for furnishing disposable NPWT devices under home 

health must equal the payment under the hospital outpatient prospective payment system. Does 

the use of the OPPS payment amount make sense for furnishing the devices under home health? 

Why or why not?  

New devices need to be considered separately, and not paid based on OPPS historical 

reimbursement rates.  Basing reimbursement for a new therapy/device on other mechanisms of 

reimbursement will not work.  OPPS fee schedules are based on patients traveling to an out patient 

facility.   DME and HHA services are provided in a patient’s home.  Consideration has to be given to 

the travel and visit time that is not considered in OPPS. 

5. How are the NPWT devices under the DME benefit typically paid for (i.e. purchases, rentals, etc.)? 

If rentals, for how long are the devices typically rented?  

a. Please discuss the effect of the competitive bidding program on payments for NPWT devices 

in both bid and non-bid areas in calendar years 2017 and 2018.  

NPWT devices are paid for as a rental under the DMEPOS benefit.  They cap at 13 months of 

rental and the device then becomes the property of the patient.   NPWT devices are typically 

only used for 30-40 days and as such never cap at the 13 month mark.  The rental are paid on a 

monthly rental basis.  In addition, DMEPOS supplier bill for cannisters (A7000) and kits (A6550) 

with limited quantities per month allowed. 

The competitive bidding program reduced the rates by approximately 60% for NPWT therapy.   

Suppliers have concerns with the current reimbursement rates covering costs. 

The next round of competitive bidding, CB2021 has changed the methodology for the bidding 

process.  In the next round, supplier only bid on a lead item, in this case the pump itself, E2402.   

Then the rates for the two supply HCPCS will be determined by the relative ratio of the 

allowables in the 2015 fee schedule of the three codes in this category.  The industry anticipates 

this new methodology will severely reduce the allowables for the supply codes which are 

currently reimbursed essentially at cost.  AAHomecare is very concerned about access to care to 

these devices based on the next round of bidding. 

b. Were all HCPCS codes associated with NPWT devices and accessories, such as wound care 

supplies and canisters, subject to competitive bidding during these years? 

Yes. 

6. How does Medicare coverage of disposable NPWT devices under home health differ from 

coverage of non-disposable NPWT devices under DME? For example, how does coverage differ in 

terms of paying for accessories and wound care? 

Per above, the durable device is rented and supplies are limited to 15 kits and 10 cannisters per 

month.  Most private insurers and Medicaid programs follow a similar reimbursement scheme.    

Since disposable devices are not billed or paid for to DMEPOS suppliers, we cannot offer comment. 
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a. What role do home health agencies in particular play in furnishing non-disposable NPWT 

devices, accessories, and wound care services? How is such care reimbursed?  

Home health agencies provide the skilled nursing care needed by these patients.  The nursing 

services and disposable supplies are included in the 60-day episodic rate.  Agencies have the 

ability to bill for the disposable device separately.    

Home health agencies may be providing skilled care on a patient that is using a durable NPWT 

device that has been provided by a DMEPOS supplier.  The agency would bill for the skilled care 

provided to Part A and the DMEPOS supplier would bill for the device and supplies to the DME 

MAC. 

7. How do differences in coverage for disposable devices under the home health and non-disposable 

NPWT devices under DME impact overall Medicare payment amounts, and beneficiary cost 

sharing for (1) the devices themselves; (2) accessories; and (3) wound care? 

If a patient is receiving a disposable device through an HHA, Medicare covers at 100% and the 

patient has no cost share.  If a patient is receiving a durable device and supplies, they are 

responsible for a 20% cost share. 

8. For beneficiaries that receiving home health services under Medicare, are certain types of 

beneficiaries more likely to use disposable NPWT devices? More likely to use non-disposable 

NPWT devices?  

Patients who need acceleration of granulation tissue within a chronic or acute wound need durable 

NPWT. Patients who are at risk for dehiscence from a surgical incision site would benefit from a 

disposable NPWT device. 

9. Are you aware of state Medicaid programs or private insurers that cover disposable NPWT 

devices? If so, how do they cover the devices (i.e. under home health benefits, as durable medical 

equipment)? 

AAHomecare is not aware of any private insurer or Medicaid program that will reimburse a DMEPOS 

supplier for this therapy. 

10. We would be interested in obtaining and potentially publishing pictures of disposable and non-

disposable NPWT devices. Would you be willing to provide or help us obtain such pictures?  

As AAHomecare is not a manufacturer, we are not at liberty to assist with pictures of the devices. 

 

Please feel free to reach out to me at AAHomecare if I can assist in the future. 

Sincerely, 

 

Kimberley S. Brummett, MBA  
Vice President of Regulatory Affairs 
American Association for Homecare 
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